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RECOVMENDED ORDER

A formal hearing was conducted in this case on February 4,
2002, in Tall ahassee, Florida, before the Division of
Admi nistrative Hearings by its Adm nistrative Law Judge,
Suzanne F. Hood.

APPEARANCES

For Petitioner: Lula D. Hannah, pro se
4611 G vins Lane
Tal | ahassee, Florida 32303

For Respondent: Stephen W Foxwell, Esquire
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STATEMENT OF THE | SSUE

The issue is whether Respondent conmtted unl awf ul
enpl oynent acts against Petitioner in violation of Section

760. 10, Florida Statutes.



PRELI M NARY STATEMENT

Petitioner Lula D. Hannah (Petitioner) filed a Charge of
Discrimnation with the Florida Conm ssion on Human Rel ati ons
(FCHR) on or about March 4, 1999. Said charge alleged that
Respondent Departnent of Health (Respondent) discrim nated
agai nst Petitioner based on her race and retaliated agai nst her
for filing a prior grievance. Specifically, the charge alleged
as follows: (a) Respondent failed to pronote Petitioner to an
Adm ni strative Assistant | position on two occasi ons; and
(b) Respondent denoted Petitioner froma staff assistant
position to an adm ni strative secretary position, giving
Petitioner's technical assistance responsibilities to white
femal es serving as a program managenent specialist and/or
oper ati onal managenent consultant manager.

On Cctober 5, 2001, FCHR entered a Notice of Determ nation:
No Cause. This notice advised Petitioner that she coul d request
an admni strative hearing by filing a Petition for Relief.

On Novenber 9, 2001, Petitioner filed a Petition for Relief
with FCHR  The petition included the sane allegations raised in
the Charge of Discrimnation with the additional allegation that
Respondent failed to hire Petitioner for the position of
managenent revi ew speci al i st.

On Novenmber 15, 2001, FCHR referred the Petition for Relief

to the Division of Adm nistrative Hearings.



The Division of Adm nistrative Hearing issued an Initial
Order on Novenber 19, 2001. The parties filed a Joint Response
to Initial O der on Novenmber 26, 2001.

On Novenber 27, 2001, Respondent filed an Answer to
Peti tion.

The undersigned filed a Notice of Hearing on Novenmber 28,
2001. The notice scheduled the formal hearing for February 4,
2002.

On Decenber 27, 2001, Respondent filed a Mdtion in Limne.
The notion alleged that Respondent did not hire anyone to fill
t he managenent review specialist position until My 14, 1999,
two nonths after Petitioner filed her Charge of Discrimnnation.
The notion sought to exclude any evi dence about the managenent
revi ew speci alist position because Petitioner did not include
al | egati ons about that position in her Charge of Discrimnation
and because FCHR has not had an opportunity to investigate the
new al | egati ons.

On January 10, 2002, the undersigned issued an O der
granting Respondent's Mtion in Limne.

On January 22, 2002, Respondent filed a unilateral Response
to Order of Pre-Hearing Instructions. This response did not

contai n any proposed stipul ated facts.



On January 22, 2002, Petitioner furnished Respondent with
copi es of her proposed exhibits. On January 23, 2002,
Respondent filed Respondent's Position on Petitioner's Exhibits.

On January 23, 2002, Respondent filed a Motion to Strike.
Said notion objected to a proposed stipulated fact contained in
Petitioner's unilateral Response to Pre-Hearing Instructions.
Petitioner filed her Response to Pre-Hearing Instructions on
January 28, 2002.

On January 28, 2002, Petitioner filed a Motion Not to
Strike. The undersigned granted Respondent's Mtion to Strike
by order dated January 29, 2002.

On January 29, 2002, Petitioner filed her Response to
Respondent's Posi tion on Exhibits.

On January 29, 2002, Petitioner filed a Motion in Limne.
The notion sought to admt evidence relating to Petitioner's
al | egati ons about Respondent's failure to hire Petitioner for a
managenment review specialist position. Petitioner admts in her
notion that she did not apply for the position until after she
filed her Charge of Discrimnation. To the extent that
Petitioner's Mdtion in Limne seeks reconsideration of the O der
dated January 10, 2002, it is hereby denied. However, the
under si gned has considered, in the Findings of Facts bel ow,
evi dence presented by Petitioner showi ng that her duties and

responsibilities as a staff assistant were divided between three



white femal es in professional staff positions, including a
managenent revi ew specialist position, in May 1998.

During the hearing, Petitioner testified on her own behal f
and presented the testinony of two additional w tnesses.
Petitioner offered Exhibit Nos. Pl1-P7, P9-P16, P18, and P27,
whi ch were accepted into evidence.

Respondent presented the testinony of four w tnesses.
Respondent of fered Exhibit Nos. R1-R31 (including RZ1A and
R21B), which were accepted into evidence.

The parties did not file a transcript of the proceeding.
Respondent filed its Proposed Recommended Order on February 15,
2002. Petitioner filed her Proposed Reconmended Order on
February 25, 2002.

FI NDI NGS OF FACT

1. Respondent is an enployer as defined in Section
760. 02(7), Florida Statutes.

2. Petitioner is an African-Anerican fenmale. She is a
menber of a protected class for purposes of determ ning a
violation of the Florida Cvil R ghts Act of 1992.

3. Petitioner began working for the Departnent of H ghway
Safety and Motor Vehicles in April 1977 as a Cerk Typist I.

She was pronmoted to Cerk Typist Il in July 1977. From 1979 to
1988, Petitioner worked for the Departnment of Hi ghway Safety and

Mot or Vehicles as a clerk typist specialist.



4. Petitioner began working for the Departnent of
Education in May 1988 as a clerk typist specialist. The
Departnent of Education pronoted her to secretary specialist in
Novenber 1989, administrative secretary in May 1993, and staff
assistant in Cctober 1996. Most of Petitioner's work with the
Department of Education involved the federal Child and Adult
Care Food Prograns.

5. In October 1997, the Legislature transferred the
adm ni stration of the Child Care Food Program fromthe
Department of Education to Respondent. The specific | anguage of
Chapter 97-260, Section 3, Laws of Florida, provided that
Respondent shoul d gi ve enpl oyees being transferred a preference
in hiring for conparable positions.

6. Phil Reeves is Respondent's Bureau Chief for the Bureau
of Child Nutrition Prograns. He has held that position since
the Bureau's inception in Cctober 1997.

7. M. Reeves assessed the Child Care Food Program after
it was transferred to Respondent. He determ ned that the
program was deficient in nmaking tinely paynents of nonies to
programreci pients. M. Reeves decided that the program needed
to operate nore efficiently.

8. Respondent hired Petitioner as a career service staff
assistant with a pay grade of 13. Initially, M. Reeves

supervi sed Petitioner's work in the Child Care Food Program



9. Respondent prepared Petitioner's initial position
description based on her duties and responsibilities as a staff
assistant wth the Departnent of Education. The initial
position description, which was effective on Cctober 1, 1997,
states as follows in relevant part:

The enpl oyee in this position perforns

adm nistrative work for the Child and Adult
Care Food Program The work requires a high
degree of initiative, independence,

j udgnment, accuracy and under st andi ng of

of fice adm nistration. The incunbent
conplies wth and nonitors conpliance (when
applicable) of the mandatory requirenents in
Section 215.422, Florida Statutes, and
Chapter 3A-24, Florida Adnministrative Code.
The incunbent is responsible for the
foll owi ng tasks:

Assists in organizing the Child and Adul t
Care Food Program requirenents and
procedures based on Federal Regul ations Part
226, including, but not limted to:

a. review ng and noting any deficiencies on
sponsor applications and anmendnents, and
routing the applications for corrective
action or approval;

b. dissem nating programrequirenents;

c. logging in outreach and program needs as
t hey occur for needs and assessnents; and

d. notifying sponsors of annual

rei mbursenent rates.

Col l ects data, transcribes or conpiles,
formats, types and edits criteria and
standards, technical handbooks, statistical
reports, outreach and needs assessnent
results, menoranda and nonitoring reports.

Perfornms admi nistrative duties related to
the total operation of the Child and Adult
Care Food Program



a. prepares drafts of nenoranda and
correspondence for adm nistrative deci sions
and policies, and

b. conpiles data for adm nistrative
deci si ons.

Assists with technical assistance by:

a. logging all technical assistance
activities including staff devel opnent;
b. scheduling technical assistance for
sponsors through appropriate staff;

c. providing training and techni cal
assi stance to new staff and sponsors;

d. reviewing activities, conparing to
standards and conpiling and summari zi ng
findings for area specialists; and

e. providing staff with new or revised
assi gnnents.

Responds to correspondence and inquiries for
information. Dissem nates information on
the Child and Adult Care Food Program
Coordi nates staff activities including

enpl oynent wor kpapers and travel requests
for personnel.

Perforns other related duties as assigned.

10. On or about February 9, 1998, Respondent updated
Petitioner's position description. Petitioner's actual duties
and responsibilities remained the same, but Petitioner's direct
supervi sor becane Dal e Ki shbaugh, an Operations and Managenent
Consul tant Manager. The change in Petitioner's supervisor was
the result of a reorganization of the bureau.

11. One of the changes that M. Reeves decided to nake

early in 1998 was to hire an Adm nistrative Assistant | (AAl).

M. Reeves wanted the AAl to report directly to himand to



assist himw th professional duties. The person in the new AAl
position woul d generally be responsible for bureau

adm ni strative functions, including purchasing and personnel,
representing M. Reeves at neetings, functioning as the office
proof reader, and functioning as the bureau's correspondence
liaison with Respondent’'s division office and the Ofice of the
Secretary.

12. On or about February 13, 1998, M. Reeves subnitted a
Request for Recruitnment Assistance formto Respondent's Bureau
of Personnel and Human Resource Managenent. The form provided
the followng information for advertising the new position:
full time, career service, pay grade 15, open conpetitive
opportunity.

13. Respondent advertised the new AAl position on
February 16, 1998. The advertisenent stated that the closing
date for the position was February 27, 1998.

14. The Departnment of Managenent Services (DVB) is
responsi bl e for devel oping and issuing class specifications.
The cl ass specifications for AAl positions include factors that
requi re i ndependent work assisting managenent in providing
anal ysis and research on a variety of admnistrative matters.
Persons in AAl positions performa variety of duties including,
but not limted to the following: (a) representing the

supervi sor at neetings to furnish or obtain information



(b) providing input and recomrendati ons for the budget;
(c) performng fiscal, personnel, purchasing, statistical,
reporting and other nmajor office functions; and (d) review ng
and coordi nating inplenmentation of statutes, rules, regul ations,
policies, and procedures.
15. According to DVMS's class specifications, persons in
AAl positions nmust have know edge of adm nistrative principles
and practices, office procedures and practices, nethods of data
coll ection, and effective comuni cation principles and
techni ques. Additionally, they nust have the ability to prepare
correspondence and adm nistrative reports, to understand and
apply applicable rules and policies, to utilize problem solving
techni ques, to plan and coordi nate work assignnments, to
comuni cate effectively, and to maintain effective working
relati onships with others.
16. The position description for the AAl position at issue

here states as foll ows:

Under general supervision, acts as assistant

to the Chief, Bureau of Child Care Food

Services by perform ng many highly conpl ex

adm ni strative and technical duties

pertaining to all section of the bureau.

Thi s position works independently in making

deci sions and obtai ning solutions to routine

probl ens, issues and other matters that fal

within established office policies and

procedures, guidelines, rules and | aws

relating to personnel, budget, and fiscal

activities, purchasing, correspondence, and
docunent tracking/control, travel contro

10



and coordi nati on, and ot her adm nistrative
duti es.

Perfornms adm nistrative activities in regard
to everyday operation of the program which
do not require action by the Chief.

Di stributes overflow clerical work as
necessary to assure equitabl e workl oads and
conpl etion of projects. Assigns and

noni tors deadlines to ensure conpl etion of
assi gnnments and provi des technical

assi stance as required. Mintains |og of
all incom ng assignments, routing to
appropriate staff with or without revi ew of
t he Chief, exercising own judgnment as
necessary. Devel ops and inplenents
procedures and nethods for the orderly
processi ng of paperwork anong the various
sections for review and approval by the
Chief. Serves as the office proofreader on
all correspondence requiring the Chief's

si gnature.

Serves as the personnel liaison for the
Bureau. Prepares and maintains current
tabl es of organi zation, functional
statenents, position descriptions,
performance standards and apprai sal s,

| etters of agency staffing, and other

adm ni strative docunents. Prepares al
recruiting, advertising, and sel ection
letters for enploynent decisions, interview
schedul es, and requests for payroll action.

Revi ews, anal yzes, and provides alternatives
to the Chief and nmanagenent team on:

current office practices, section make-up,
work flow issues, and staffing needs.

Serves as | ead support person for ad hoc
comm ttees. Revises and prepares new
programmati c fornms as directed.

Attends adm ni strative support neetings to
assist wth providing appropriate
departnental procedures. Performs genera
service functions such as training for
office staff in such areas as correct

11



correspondence preparation, travel voucher
preparation, new adm nistrative procedures,
and other adm nistrative areas requiring in-
service training. Perfornms special

assi gnnents, researches potential problens,
prepares necessary reports and reconmends
sol uti ons.

Responsi bl e for establishing and overseeing
t he mai ntenance of a central file for Child
Care Food Service, follow ng prescribed
departnental guidelines. Maintains various
policy, regulation, and directive manual s,
assuring that these stay current. Instructs
others in filing procedures, retention
schedul es, and storage of records
accordingly. Researches, files, and
retrieves information upon request. Routes
information to appropriate central files.

Recei ves, checks for accuracy, records, and
mai ntains all |eave and attendance forns,
supply requisitions, travel vouchers, and

ot her requests requiring expenditure of
funds to be approved by the Chief. Monitors
budget reports in order to assign budget
codes to purchase and supply requisitions,
travel vouchers, reinbursenent vouchers, and
I nformati on Resource Requests (IRR).

Tabul ates and tracks biweekly OPS tinmesheets
and records.

Keeps Chief's and nanagenent teams

cal endar, nakes appoi ntnents, exercising own
judgnent in individual situations. Makes
travel arrangenents, including
transportati on and | odgi ng reservati ons.
Prepares travel reinbursenent vouchers.

Assists with tel ephone calls and routes to
appropriate staff. Answers routine

i nquiries concerning the bureau and in-house
pr ocedur es.

Supervi ses the work of the section and

provi des | eadershi p, direction, and support.
Pl ans and organi zes the work of staff to

12



ensure assignments are conpleted on tine.
Revi ews and reports on work perforned,
conducts performance appraisals, and
performnms other general supervisory duties.

17. In anticipation of reviewing the applications for the
new AAl position, M. Reeves created a docunent entitled
"Adm ni strative Assistant | Scoring Methodology Initia
Applicant Ranking." M. Reeves used a simlar docunent obtained
from anot her supervisor as a nodel and nodified it to conformto
the duties and responsibilities for the new AAl position

18. The initial applicant-ranking docunent allocated 80
percent of the weight to work experience in the follow ng areas:
(a) ability to plan and organi ze neetings; (b) skill in
organi zing files and records; (c) know edge of departnenta
personnel rules and regul ations; (d) know edge of travel
procedures such as scheduling and processing; (e) know edge of
correct spelling punctuation and granmar, which received double
wei ght; (f) skill in typing; (g) ability to prioritize, organize
and schedul e work assi gnnents, which received doubl e wei ght;

(h) ability to work independently, which received doubl e weight;
(1) ability to work with others; and (j) ability to identify
needed training for support staff and preparation of training
mat eri al s.

19. The initial applicant-ranking docunent allocated 20

percent of the weight to quality of the application. The

13



applications were to be evaluated in regards to organi zation
lucidity, cover letter, appearance, typographical errors, errors
i n punctuation and granmar.

20. Respondent received approximately 90 applications for
the new position. It was not practical to interview all of the
applicants. Therefore, M. Reeves used his scoring nmethodol ogy
to rank the applications, eventually deciding to interviewthe
top six candi dates.

21. Petitioner was one of the applicants. Her application
consisted of the five-page state application with no
attachnents. She received a score of 81 in the initial
appl i cant -ranki ng process. M. Reeves did not grant Petitioner
an interview because her score was not anong the six highest-
ranki ng candi dat es.

22. Faye B. Oaks, a white female, was another of the
applicants. M. Qaks attached 11 pages of docunentation to the
five-page state application. The attachnents included her
resune, several certificates, and letters of
commendat i on/ appreciation fromher former enployer, State
Comptroller CGerald Lewis. M. Qaks's work experience included,
but was not limted to, working as a Cerk Typist II1I,
Secretary 111, Executive Secretary, AAl, AAlIIl, and AAlII

Personal Secretary |, and Program Assi stant.

14



23. Ms. (Oaks received a perfect score of 100 in the

initial applicant-ranking process. M. Reeves granted her an

i ntervi ew
24. In anticipation of conducting the interviews,
M . Reeves devel oped an intervi ewranking docunent. |In addition

to the categories of work experience set forth in the initia
appl i cant -ranki ng docunent, M. Reeves added the foll ow ng
categories for consideration during the interviews: (a)
strengths; (b) weaknesses; (c) why an applicant believes he or
she is the best candidate; (d) whether the applicant is willing
to accept mninumsalary; and (e) other.

25. M. Reeves interviewed Ms. Oaks on March 26, 1998.
She was exceptionally well qualified. After checking her
references, M. Reeves ultimately selected Ms. Caks to fill the
new position. On March 30, 1998, M. Reeves sent Ms. QOaks a
letter confirm ng the offer of enploynent, starting at the
m ni mum annual sal ary of $20, 295.

26. M. Reeves filled the AAl position in a fair and just
manner. He succeeded in hiring the best qualified applicant for
the job when he enpl oyed Ms. Qaks.

27. Ms. Qaks accepted the position at the m ninum sal ary.
Soon thereafter, M. Reeves |earned that additional nonies were

avai l able to fund the position. Therefore, M. Reeves gave

15



Ms. Qaks a seven percent increase above the mninum starting
sal ary.

28. Ms. Qaks started to work as an AAl with a pay grade
of 15 on April 17, 1998. Her starting salary was $835. 23
bi -weekly. At that tine, Petitioner was nmaki ng $884. 19
bi -weekly in her position as a staff assistant with a pay grade
of 13.

29. After hiring Ms. Oaks, M. Reeves |earned that
Petitioner was unhappy because M. Reeves had not granted
Petitioner an interview M. Reeves and Petitioner discussed
Petitioner's concerns. During the discussion, M. Reeves
attenpted to explain the reasons why he did not interview
Petitioner.

30. Ms. Caks served in the AAl position for approximtely
five nonths. She decided to quit work for personal reasons.

31. In the neantinme, M. Reeves becane aware that
Petitioner was perform ng duties outside the class specification
for a staff assistant. For exanple, Petitioner occasionally
interpreted program policy and provided programinformation to
contracting agencies. M. Reeves correctly determ ned that
prof essi onal staff should handl e these duti es.

32. In May 1998, M. Reeves reorgani zed the Bureau of
Child Food Services for the second time. M. Reeves nade

several changes in the Bureau, one of which was to transfer

16



Petitioner to the audit section of the Child Care Food Program
After learning about the transfer, Petitioner and her union
representative net in June 1998 with her new supervisor, Ken
Sasser, Respondent's audit admi nistrator. Subsequently,
Petitioner and the union representative net with M. Reeves in
July 1998. On both occasions Petitioner conplained that
Respondent had denoted her because Respondent had renoved
Petitioner's technical assistance duties and replaced themw th
the job responsibilities of an adm nistrative secretary.

33. On or about July 27, 1998, Respondent updated
Petitioner's staff assistant job description for the second
time. M. Sasser prepared the job description, which states as
follows in relevant part:

The enpl oyee in this position perforns

adm ni strative support work for the Audit
Section of the Bureau of Child Care
Nutrition Services. The work requires a

hi gh degree of initiative, independence,

j udgenent, accuracy and understandi ng of

of fice adm nistration. The i ncunbent
conplies with and nonitors conpliance (when
applicable) of the mandatory requirenents in
Section 215.422, Florida Statutes, and
Chapter 3A-24, Florida Admi nistrative Code.
The incunbent is responsible for the
foll ow ng tasks:

Compi | es and anal yzes the follow ng data for
adm ni strative deci sions:

Assists the Audit Adm nistrator with the
preparation of the annual audit schedul e.

Mai ntai ns the Audit Log Book.

Prepares a nonthly status report of the
nunbers of audits conpleted and the nunbers

17



of audit reports issued for the Audit

Adm ni strator and the Bureau Chief.
Mai nt ai ns the Conti nui ng Professional

Education (CPE) docunentation of all audit

staff and ensures that the CGovernnent

Audi ting Standards CPE requirements are net.

Mai ntai ns a pernmanent file of all final
audit reports issued by the Section.

Maintains a file of all audit working
papers for all audits issued, ensures that
the record retention requirenents are net,
and ensures that the old audit working
papers are destroyed according to the
Departnment of Health and the Departnent of
State requirenents.

Maintains a file of the summary of audit
cl osure nenoranduns and ensures that the
cl osure nmenorandum for each audit is
attached to the permanently maintai ned copy
of each final audit.

Mai ntains a file of all USDA nenoranduns
and ot her related correspondence and i nforns
the Audit Adm nistrator of any issues that
may affect the standard audit procedures or
the requirenent for audits.

Coor di nates the collection and
presentation of data as related to Single
Audit Act requirenents.

Revi ews, anal yzes and prepares drafts of
nmenor anda and correspondence i ncluding the
draft and final audit reports.

Interprets established Departnent policy and
provides information for the resol ution of
probl ens related to the various

adm ni strative reports and docunents used by
the Section including travel authorization,
travel vouchers, personnel reports, |eave
reports, purchase requisitions, purchase
orders, receiving reports, nonthly invoice
transmittals, travel checks, payroll checks,
etc., as appropriate.

Acts as the Section's day-to-day liaison to
t he Bureau Chief's Adm nistrative Assi stant

18



| and with other departnental offices as
necessary. Investigates, researches and
resol ves probl ens associated with the
section's admnistrative operations.

Coordi nates the work of OPS positions
including the preparation and distribution
of the audit working papers to the
appropriate audit staff on a tinely basis,
copyi ng necessary files for the audit staff,
and filing of audit section docunents.
Perforns other related duties as assigned.

34. Respondent elimnated some of Petitioner's
responsi bilities when her position description was updated the
second time. For exanple, Respondent elimnated Petitioner's
techni cal assistance duties. The new AAl position description
i ndi cates that Ms. QOaks was responsi ble for providing technical
assi stance as required.

35. Sone of Petitioner's duties changed only because
Petitioner's new supervisor was the audit adm ni strator and
Petitioner's work necessarily involved work perfornmed in the
audit section. These duties include, but are not limted to,
preparing reports related to audits, collecting data, preparing
drafts of nenoranda and correspondence, and interpreting policy
related to adm nistrative reports such as travel vouchers,
personnel reports, and purchase orders.

36. Respondent al so assigned Petitioner sone new duties

relating to specific work in the audit section. The new duties

include, but are not limted to, maintaining certain audit
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files, docunenting the audit staff's CPR acting as liaison to
t he new AAI, and coordi nating work of OPS enpl oyees.

37. Petitioner's updated position description contains
few, if any, duties that are usually perforned by an
adm nistrative secretary (pay grade 12). An admnistrative
secretary in the audit section is primarily responsible for
typi ng, processing, and distributing conpliance audit reports.
An administrative secretary also perforns the follow ng duties:
(a) originates printing requests; (b) acts as the office
receptioni st and answers the tel ephone when needed;

(c) processes and distributes adm nistrative reports such as
travel vouchers, personnel reports, and purchase orders;

(d) acts as liaison to sections responsible for travel,

pur chasi ng, accounts payabl e, and personnel; (e) opens and
distributes mail; and (f) assists with preparation of budget
reports.

38. Under the new position description, sone of
Petitioner's duties overlapped with the duties of the new AAl (a
white femal e) and an Assistant Secretary position. However,
each of these positions contains duties and responsibilities
whi ch are uni que depending on the specific work to be perforned.

39. Petitioner was not denoted in July 1998. She did not
experience a loss in pay, a change in pay grade, a change in

class title, a change in position nunber, or a change in work
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| ocation. Instead, the change in Petitioner's position
description appropriately reflected her specific duties and
responsibilities under the new organi zati on of the Bureau of
Child Care Food Services and specifically under the supervision
of her new supervisor. The updated position description
contains duties and responsibilities that are consistent with
the types of duties usually perfornmed by staff assistants.

40. Upon the departure of Ms. QOaks, M. Reeves sought to
advertise the position again. Respondent issued a new job
announcenent with a closing date of Septenber 19, 1998.

41. Respondent received approximtely 60 applications for
the AAl position. The applicants included the follow ng:

(a) Teresa Ann Hall, a white female, who submtted a three-page
resunme in addition to the standard state application;

(b) Petitioner, who submtted the standard state application
with a two-page resune; and (c) Sarah Croons, an African-
American femal e, who was one of Petitioner's co-workers.

42. Ms. Hall began working for the state in 1993 as an OPS
adm nistrative secretary. Since that tine, she has worked as a
senior clerk, an OPS clerk typist, a senior word processing
systens operator, and an adm nistrative secretary.

43. To rank the applications for the second tine,

M. Reeves used the initial applicant-ranking docunent that he

had utilized previously with the addition of personal conputer
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skills as a category. Under the established scoring
met hodol ogy, Ms. Hall's application received a total score
of 92. Petitioner's application received a total score of 76.

44. Petitioner's score of 76 included a score of 13 on the
category |l abeled "Quality of Application/Résuné." As to
Petitioner's application, she msspelled the word "grammar"” and
provi ded i nconsi stent dates of enploynent. As to her résung,
Petitioner m sspelled "Tall ahassee” one tine, "conpiles" two
times, and "inquiries" one tinme. Petitioner used inconsistent
and inappropriate verb tenses on her résung.

45. Petitioner's score of 76 was above average in the
applicant pool. However, it was not sufficiently high to rank
inthe top five of the group, which M. Reeves intended to
interview. The sanme was true of Ms. Croons' application. Even
so, in an effort to maintain office norale, M. Reeves granted
courtesy interviews to Petitioner and Ms. Croons.

46. M. Reeves used a slightly nodified interview-ranking
docunent. He added a category for personal conputer skills and
a question as to an applicant's | eave balances to this docunent.

47. M. Reeves interviewed Petitioner on October 26, 1998.
She received an interview score of 103. On Petitioner's
i nterview ranki ng docunent, M. Reeves stated "SEE RESUMVE" in
regards to the category for "know edge of correct spelling,

punctuati on, granmmar, and proofreading."
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48. M. Reeves interviewed Ms. Hall on Cctober 10, 1998.
M. Reeves gave Ms. Hall an interview score of 122.

49. After the interviews, Ms. Hall was the | eading
candi date. M. Reeves checked Ms. Hall's references and offered
her the job with a ten percent increase to her salary, which is
customary for pronotions.

50. Wien Ms. Hall began working as an AAl on Novenber 20,
1998, her starting salary was $900.61 bi-weekly. At that tine,
Petitioner's salary was $922. 65 bi-weekly.

51. Ms. Hall received an additional pronotion in
Decenber 2000. Another of Respondent's bureau chiefs hired her
as an AAlIl.

52. M. Reeves sincerely believed that he hired the nost
qual i fied applicant after review ng the applications and
conducting the second interviews. Although portions of the
application and interview process were unavoi dably subjective,
M. Reeves relied heavily on objective factors such as "Quality
of Application/Resune."” This was an inportant category to
M. Reeves because the new AAl woul d serve as the Bureau's
proof reader and prepare docunents for M. Reeves' signature.

53. There is no persuasive evidence that Petitioner was
better qualified than Ms. Hall. Additionally, there is no
evi dence that M. Reeves based any hiring decision on the race

of the applicants.
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54. Petitioner worked under M. Reeves' direct or indirect
supervision in the Child Care Food Programuntil Respondent
transferred the progranis audit section to Respondent's Ofice
of the Inspector Ceneral in 2000. At the time of the hearing,
Petitioner was still working for Respondent as a staff assistant
in sel ect exenpt service.

CONCLUSI ONS OF LAW

55. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569, 120.57(1), and 760.11(4), Florida
St at utes.

56. Section 760.10(1), Florida Statutes, makes it unl awf ul
for an enployer to refuse to hire or pronote any person because
of such person's race. Section 760.10(7), Florida Statutes,
makes it unlawful for an enployer to retaliate agai nst enpl oyees
for opposing any practice which is an unl awful enpl oynment
practice. Petitioner asserts that Respondent viol ated both of
t hese statutes.

57. The legislative schene contained in the Florida G vil
Ri ghts Act of 1992, as anended, Chapter 760, Part |, Florida
Statutes, incorporates and adopts the |egal principles and
precedents established in the federal anti-discrimnation |aws
under Title VIl of the Cvil R ghts Act of 1964, as anended, 42

U S.C. Section 2000e, et seq. FCHR and the Florida courts have
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determ ned that federal discrimnation |aw provides gui dance for
construing the Florida Gvil R ghts Act of 1992, as anended.

Fl ori da Departnment of Community Affairs v. Bryant, 586 So. 2d

1205, 1209 (Fla. 1st DCA 1991).
58. The Suprene Court established and later clarified the

burden of proof in discrimnation cases in MDonnell Dougl as

Corp. v. Geen, 411 U S. 792 (1973), Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248 (1981), and

St. Mary's Honor Center v. Hicks, 509 U S. 502 (1993). Under

McDonnel | Dougl as, Petitioner has the initial burden of proving

a prinma facie case of racial discrimnation. Bryant, 586 So. 2d

at 1209.

59. In the instant case, Petitioner's prim facie case of

raci al discrimnation consist of proving the following: (a) she
bel ongs to a racial mnority; (b) she applied and was qualified
for the AAl positions; (c) Respondent rejected Petitioner on
both occasi ons despite her qualifications; and (d) Respondent
hired a person outside the protected class, with equal or |essor
qualifications. Petitioner net this burden in regards to her
applications for the AAl positions.

60. After a conplainant satisfies the initial burden, the
enpl oyer

need only articulate--it need not

prove--the exi stence of a legitinmate,
nondi scrim natory reason for its action.
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The plaintiff then retains the burden of
persuadi ng the court that the of fered reason
is a pretext and that a discrimnatory
reason nore likely notivated the enployer in
its actions.

Texas Departnment of Community Affairs v. Bryant, 586 So. 2d at

12009.
61. The petitioner always retains the ultinmate burden of

persuasi on. Texas Departnent of Community Affairs v. Burdine,

450 U. S. at 254-256.

62. In this case, Respondent provided persuasive evi dence
that M. Reeves hired Ms. Oaks and Ms. Hall because he believed
they were the best qualified candidates. Evidence in the record
supports M. Reeves' decisions. Myreover, it is clear that
M. Reeves questioned Petitioner's ability to act as the
proofreader for the bureau based on the nunber of spelling
m st akes, typographical errors, and/or grammatical errors in her
appl i cation and resune.

63. On the other hand, Petitioner has not presented
per suasi ve evi dence that Respondent's reasons for hiring
Ms. Oaks and Ms. Hall were a pretext to nmask race
discrimnation. Petitioner has not net her ultimte burden of
per suasi on of racial discrimnation based on Respondent's
failure to pronote her to the AAl positions.

64. Petitioner alleges that Respondent conmitted racial

di scrimnation and/or engaged in retaliatory conduct by denoting
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her or by assigning her to a position wth |ess responsibility.

Petitioner did not neet her prima facie burden of proving

discrimnatory or retaliatory denotion/assignnent.

65. In order to nmake a prim facie case of discrimnatory

denoti on/ assi gnnent, Petitioner nmust prove the followng: (a)
she is a nenber of a racial mnority; (b) she was qualified for
the position she held; (c) she suffered an adverse enpl oynent
action such as denotion and/or assignnent to a position of |ess
responsibility; and (d) she was replaced by soneone of
conparabl e qualifications not a nmenber of her protected class.

See Sturniolo v. Sheaffer, Eaton, Inc., 15 F.3d 1023, 1025 (11th

Cr. 1994); Underwood v. Northport Health Services, 57 F. Supp.

2d 1289, 1300 (MD. Ala. 1999).

66. In order to nake out a prinma facie case of

retaliation, Petitioner nmust show the follow ng: (a) she engaged
in a statutorily protected activity; (b) she suffered an adverse
enpl oynent action such as denotion and/or assignnent to a
position with less responsibility; and (c) the
denoti on/ reassi gnnent was causally related to the protected

activity. See Harper v. Blockbuster Entertai nnent Corp., 139

F.3d 1385, 1388 (11th Cr. 1998).
67. Rul e 60K-14.001, Florida Adm nistrati ve Code, contains

the followi ng definitions:
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(15) Denotion--Myving an enpl oyee from a
position in one class to a different
position in another class having a | esser
degree of responsibility and a | ower pay
gr ade.

68. Section 110.203, Florida Statutes, contains the
follow ng definitions:

(19) "Denotion" neans the changi ng of the
classification of an enployee to a class
having a | ower maxi num sal ary; or the
changing of the classification of an

enpl oyee to a class having the sane or a
hi gher maxi mrum salary but a | ower |evel of
responsibility as determ ned by the
Departnent of Managenent Servi ces.

69. Respondent did not denpte Petitioner because there was
no change in her class title or pay grade. Petitioner was and
continues to be a staff assistant with a pay grade of 13. The
duties she perforns are consistent with the work perforned
routinely by staff assistants.

70. The question remains whether Petitioner suffered an
adver se enpl oynent act when Respondent transferred Petitioner to
the audit section and updated her position description. Record
evidence indicates that Petitioner's new position description
did not result in an assignment with | ess responsibility.

71. \When Respondent updated Petitioner's position
description in July 1998, Respondent did not change Petitioner's

class title, pay grade, or position nunber. It is true that

some of Petitioner's former duties were assigned to a white
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female in another class (AAl) with a higher pay grade. However,
the new AAl position contains many duties with a degree of
responsibility much higher than the duties ever perforned by
Petitioner.

72. Sone of the duties remai ned unchanged when Respondent
updated Petitioner's position description. Oher staff
assi stant duties, specifically tailored to work in the audit
section, were added to Petitioner's position description. Few,
if any, of the new duties are simlar to the duties of enployees
in adifferent class (Admnistrative Secretary) with a | ower pay
grade. Under the new position description, Petitioner continues
to performthe work of a staff assistant, nodified only to
reflect the specific work to be perforned under the bureau's
reorgani zation plan. Petitioner's duties changed sonmewhat but
they did not involve |ess responsibility.

73. To the extent that Petitioner proved her prim facie

case of discrimnatory or retaliatory assignnent to a position
with less responsibility, Respondent presented a legitimte
nondi scrim natory reasons for updating Petitioner's position
description. First, Respondent presented evidence that
Petitioner had been perform ng sone duties that shoul d have been
performed by professional staff. Second, Respondent presented
evi dence that fromthe bureau's inception, M. Reeves intended

to reorgani ze the bureau to make it nore efficient. Third,
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Respondent presented evidence that it updated Petitioner's
position description to reflect the specific duties of a Staff
Assistant in the audit section under the second reorgani zation
pl an.

74. On the other hand, Petitioner presented no persuasive
evi dence that Respondent's reasons for transferring her to the
audit section and updating her position description were a nere
pretext for a discrimnatory or retaliatory action. The greater
wei ght of the evidence indicates that Respondent did not
di scrim nate agai nst Petitioner based on her race or retaliate
agai nst her due to her conplaints to M. Reeves.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it i s RECOMVENDED:

That Respondent enter a final order dism ssing the Petition
for Relief.

DONE AND ENTERED thi s 15th day of March, 2002, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 15th day of March, 2002.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Hunan Rel ations
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

St ephen W Foxwel |, Esquire
Department of Health

4052 Bal d Cypress Wy

Bin AO2

Tal | ahassee, Florida 32399-1703

Lul a D. Hannah
4611 G vins Lane
Tal | ahassee, Florida 32303

Ceci|l Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days from the date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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